George Washington University Law School

Scholarly Commons
Amicus Curiae, 1958

Amicus Curiae, 1950s

3-1958

Amicus Curiae, March, 1958

Follow this and additional works at: https://scholarship.law.gwu.edu/amicus_curiae_1958

Recommended Citation
George Washington University Law School, 7 Amicus Curiae 3 (1958)

This Book is brought to you for free and open access by the Amicus Curiae, 1950s at Scholarly Commons. It has
been accepted for inclusion in Amicus Curiae, 1958 by an authorized administrator of Scholarly Commons. For
more information, please contact spagel@law.gwu.edu.

Published by the Student Bar Association

AMICUS
Vol. 7, No. 3

THE

GEORGE

CURIAE

WASHINGTON

UNIVERSITY

LAW

SCHOOL

March 1958

Law Day Events March 15
Gosch To Iks On
Mallory Case

Panel, Dance
Scheduled

"Law Enforcement and the Mallory Decision" is the topic chosen by U. S. Attorney Oliver Gasch for his address at the
Annual Law Day Banquet to be held March
15 at the Roosevelt Hotel.
Mallory v, United States, recently decided by the Supreme Court, is a case of
considerable current interest to law enforcement officials, the courts, defense
attorneys and the Congress of the United
States.
Mallory, accused of the crime of rape,
was arrested early in the afternoon and detained at police headquarters when police
officers made no immediate attempt to have
him arraigned. Following extensive questioning, Mallory confessed the crime. Subquently, about 9:30 PM, officers made the
first attempt to take him before a committing
magistrate.
Arraignment was not accomplished, however, until the following morning.
The Supreme Court held that this delay
was a violation of the Federal Rules of
Criminal Procedure which provides in section 5(a) that an officer " ••• shall take
the arrested person without unnecessary
delay before the nearest available commissioner ••.• " The Supreme Court held
that the admission of the confession was
in error and therefore, reversed the lower
court's decision.
(See Gascb, Page 3)

Swearing in of Oliver Gasch by Judge
Richmond B. Keech as United States Attorney for the District of Columbia. See
Story, Page 3.

NOTICE TO ALUMNI
THE GENERAL ALUMNIASSOCIATION'S ANNUAL LUNCHEON WILL
BE HELD ON SATURDAY, APRIL
26th AT 12:30 PM IN THE WILLARD
HOTEL.
The speaker for the luncheon will
be Charles S. Rhyne, President of
the American Bar Association.
Also
on the agenda will be the presentation
of citations for 25 years of meritous
service to the University to those
eligible members of the Faculty.

Panel Talk Features "Presidential Disability"
Article II, Section 1 of the United States Constitution provides that in "Case of the Removal of the President from Office or of his Death, Resignation, or Inability to discharge
the Powers and Duties of the said Office the same shall devolve on the Vice President. ••"
These words form the basis for what has been described as perhaps the greatest unresolved Constitutional issue still facing our country. This clause is the starting point forthe
four distinguished panelists who will discuss the topic "Presidential 'Disability"
Another possibility is for the Congress
at law day.
to determine the capacity of the President
• The problem includes the question of
and then by some as yet undetermine prowho determines "presidential inability"
cedure, notify the Vice President to asand, even more important, how? Is it up
sume the reins of leadership.
to the Vice President to evaluate the menThe Constitution does not supply the
tal or physical capacity of his Chief? Or
answers and neither the courts nor the
sho~ld the President be expected to anCongress has ever construed Of defined
nounce his own disability and then volunthe meaning of the term "inability".
tarily relinquish his powers and duties to
(See Panel, Page 5)
the Vice President?

The George Washington Law School's
Annual Law Day has been scheduled this
year for March 15th. The various activities which have been planned will be held
at the Roosevelt Hotel. A St. Patrick Day's
theme, with apropos decorations, has been
,set for the dinner and dance.
There will be a luncheon at 12:30 PM,
followed by a panel discussion on the
"Disability of the President".
Participants will include the following notables:
Congressman Kenneth Keating from New
York, Assistant Attorney General Malcolm
R. Wilkie, Edwin McManus, a recognized
authority on constitutional law, and one
other participant, not as yet announced.
A cocktail party at 6:30 will start the
evening festivities.
Dinner, to follow, will
feature an Irish menu which includes everything from Kilarney soup to frozen Shilalees.
The after dinner speaker Oliver Gasch,
U.S. Attorney for the District of Columbia,
will give his opinion on the Mallory Case.
The dance, or the "Shamrock Ball",
will commence immediately thereafter and
will last until 12:30. Eddie Pierce and his
orchestra will supply the music with intermission entertainment to be devoted to the
selection and crowning the "Colleen" of
the Ball. Also, at intermission, the fraternities
are expected to provide some
laughs through the media of skits.
Miscellaneous items of interest are the
awards to the fraternity with most in attendance; set-ups will be included in the
price of admission, and there will be a bar
available for those who chose to leave the
bottle at home.

In Re quiem
The Staff of Amicus Curiae, the
Faculty and the Student body of the
George Washington University Law
School extend their sympathy to the
family and express sorrow for the
early departure from this world of one
of their most prominent alumnus, the
beloved Judge James M. Kirkland.
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Il'tea" , ,
During the past SBA council meetings,
the subject of student antipathy has been
debated until the subject generates an
antipathy towards the "antipathy"
of the
law students, both day and night, who do
not participate in the SBA programs or
functions of the Law School.
Editorial
note is taken of the fact that this is not a
problem solely involving the Law School,
but from recent editorials and articles, it
appears throughout the whole of George
Washington University within individual
programs.
Therefore neither the reasons
that have been propounded for such a problem, nor the remedies with the usual verbal
"blast"
at the students, will be setforth
herein as planned. Instead, we will enter
a plea. A plea that every student in the
law school, bar none, attend the forthcoming Law Day.

1-----------C'i¥AIf .
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·"The disciplinary
committee
example of me. "

is making

an

...

An interesting
variation in examination procedure was instituted
this 'winter in
the third-year course in Labor Law which might prove beneficial
if adopted for all
examinations.
Briefly, the system involved the assigning to each student a number prior to the examination.
The student would then put this number instead of his
name on his examination book.
Consequently,
when the papers were graded, the
grader did not know whose book he was correcting since his only reference was to
a number.
This procedure is not a new idea. It has been used in several other law schools
throughout the country, notably the University of Pennsylvania
and Harvard University, and has apparently met with approval in these schools.
If adopted here in
all courses, it could prove beneficial to both students and faculty.
For the student
it could eliminate any possible feeling, however unfounded it may be, that he had
received
prejudicial
treatment.
Conversely,
for the professor,
the system would
operate as a safeguard against any claims of being arbitrary.
Moreover, it would not prevent the professor from rewarding a particular student
for some extra work done or for particularly
outstanding
recitations,
nor would it
prevent him from reducing a student's
grade because of an unusual number of absences or "unprepareds."
This could be done just as easily after the examinations
had been corrected and examination numbers correlated with the students'
names.
This proposal, of course, is meant in no way to imply that any professor has
been unfair in his methods of grading. 3ut to be realistic, such feeling, even though
without foundation, is bound to be present in certain isolated cases and is harmful
to the Law School community as a whole, students and faculty alike.
A change
such as this could possibly tend to eliminate some of this feeling, and, as such,
might prove worthy of faculty consideration.

(Ed. Note: The above article was taken in full from the Editorials
Law Weekly, February 13, 1958. No Oommenr.)

St. Pat's Theme
Prevails At Dance
"The Shamrock Ball" is the official
name given to the 1958 Law Day dance,
according
to Law Day Chairman Don
Hutson.
In fact, Hutson said, "an Irish theme
will prevail at all of the evening festivities. On the banquet Btll-O'-Fare, for example, are such gourmet items as Blarney
soup, leprechaun cabbages and frozen
shillelaghs."
Assisting in planning the
evening program are Joan Conner (a real
Irish maid she), Frances Feldman, and
Roy Duesterdick,
Other things to be found Saturday night
include a "genuine" blarney stone (for
those who could use a mite o' luck on
exams), Irish top hats, white long stemmed
clay pipes, and, of course, shamrocks
flown in especially from the Emerald Isle.
Special events at the Shamrock Ball
include the selection of a "Law Day' Colleen" (queen to you non-Irish speaking
outlanders), presentation of an award for
legal fraternity or sorority which has the
most members in attendance, and skits by
fraternities, sororities and individuals with
an award for the best performance.
Music for the Ball will be provided by
Eddie (McNamarra) Pierce and his Orchestra from old Dublin (late of D.C.).
Faith and begorrah, it sounds like a
great shindig--so grab your shillelagh,
boys, and come on out to the brawl (??).

Thompson

of the Virginia

Resigns

As SBA Prexy
Charles Thompson announce his resignation as President of the SBA at the last
council meeting February 20th.
At the
same meeting, Richard Kline resigned as
representative to the ALSA.
Ed Mclrerrnott, former Night Vice-President, replaced Thompson at the helm. The
normal procedure in such a case is for the
Day Vice-President to succeed the President. However, Stan Parris, the Day VicePresident,
was appointed, rather than
elected, and this precluded his succeeding
to the office of President.
Dale Carlisle was nominated and elected
by acclamation of the S'3A board of governors to replace Kline. By similar procedure, Everett Germain was elected to
succeed
Ed McDermott as Night VicePresident.
Both Thompson and Kline completed requirements for their LLB degree this past
semester and for this reason, tendered their.
resignation.
Thompson recently was admitted to the Kansas bar and has accepted
a position with a law firm in Kansas City
starting March Lst,
There is only a short time remaining for
.this term of office. SBA elections for new
officers will be held in mid-April.
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Panelist Wilkey
Heads Legal

Counsel Job
Malcolm R. Wilkey, former United States
Attorney for the Southern District of Texas,
was sworn in as Assistant Attorney General
on January 4, -1958. He heads the Office
of Legal Counsel at the Department of
Justice, Washington, D.C.
He graduated from Harvard University
with an A.B. in 1940, and received his
LL.B. there in 1948, and was admitted to
the Bar of the State of Texas in that year.
He is a member of the Houston Bar Association, Texas Bar Association, American
Bar Association and Inter-American Bar
Association, and of the honor societies,
Phi Beta Kappa and Delta Sigma Rho.

Gasch, Page 1
Because of the lapse of time and the
unavailability
of witnesses, the United
States Attorney deemed that further prosecution of the case would be fruitless and
Mallory was released.
What has happened since this decision
was handed down by the high court? For
one thing, Mallory has managed to make
the headlines again by his latest brutal
escapade and is once more in the hands of
the law. But, other results also followed.
According to an article written Miriam
Ottenberg which appeared in the Washington Evening Star:
"1. At least five men have been charged
with crimes they didn't commit.
"2. Two convicted murderers have seen
their conviction reversed and the Government cannot try them again."
Now pending before the House Judiciary
Committee is a bill introduced by Representative Keating from New York, designed
to revamp the Mallory Rule. According to
Congressman Keating, this bill will unshackle the police in their efforts to thwart
"a field day for criminality and to invite
anarchy on our streets".
In opposition to this measure, Senator
Hennings, writing in the Nov. 25, 1957 of
Amicus Curiae, stated that the case was
a "protection of the many individual rights
guaranteed to us in our National Constitution ••• "

Malcolm R. Wiley
Assistant Attorney General

In weighing the pro's and con's of the
argument, perhaps no other case in recent
years has had a more direct effect upon
law enforcement in the District of Columbia.
Therefore, it is expected that Mr. Gasch's
remarks will be of timely importance to all
who are privileged to hear him.

Gasch To Be
Honor Speaker
Oliver Gasch, United States Attorney
for the District of Columbia, will be the
guest of honor and the principal speaker
at the 1958 Law Day Banquet scheduled
for Saturday Evening, March 15th.
A native of Washington, D.C., Gasch
was graduated from Princeton University
in 1928 with an A.B. degree.
In 1932,
Gasch was awarded an L.L.8. degree by
Law School of George Washington University.
Admitted to the District of Columbia bar in 1931, Gasch engaged in private practice until appointed Assistant
Corporation Counsel for the District of
Columbia in 1937.
From 1942 to 1946, Gasch served as a
Lieutenant Colonel in the Judge Advocate
General's Division of the United States
Army Reserve, with overseas duty in Australia, New Guinea and the Philippines.
In 1946, following an honorable discharge
from the military, he returned to his position as Assistant Corporation Counsel for
the District of Columbia.
Gasch is presently a member of the D.C.
and American Bar Associations, the American Law Institute, the University Club,
The Barristers, the Princeton Club, and
the D.C. Lawyers Club. He is past President of the D. C. Department of the Reserve
Officers Association, and is also a member of the Institute of Military Law, the
Judge Advocates Association, the Military
Order of Foreign Wars, and in 1956, served
as Commander of the D. C. Commandery.

t---_CAMl'US

COtlEO,\,:_--.,

Mr. Wilkey served in the United States
Army, April 26, 1941, to December 20, 1945,
and was a major when discharged. He now
holds a commission as lieutenant colonel.
He was appointed United States Attorney
for the Southern District of Texas March 6,
1954. In that capacity, he directed, among
other cases, the prosecution of George B.
Parr, known as the "Duke of Duval County,"
and 10 others who were convicted of mail
fraud. He also handled numerous civil and
criminal housing fraud cases, and more recently directed the grand jury investigation
of the collapse of the U.S. Trust & Guaranty Company.
Prior to becoming United States Attorney,
Mr. Wilkey had been in private law practice since 1948, being associated with the
firm of Butler, Binion, Rice and Cook in
Houston.
He also taught law for five
years at the University of Houston Law
School.

"Loan me 50 cents,

Panelist Edwin P. McManus
Professor of Law at Georgetown University

will you,

Janet?'1
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Recent Quotes
From Leaders
On Panel Topic

Rep. Keating
Leads Panel

Here are some recent comments on the
panel topic "Presidential Disability" that
the staff of Amicus Curiae have compiled
with the aid of Law Day Chairman Don
Hutson.
"I brought out long ago--I think after my
first illness or certainly quite a while
back--that I think this (Presidential Disability) is something that Congress should
take action on. And I personally think it
probably requires a Constitutional amendment, if it is going to be clearly corrected."
Dwight D. Eisenhower, President of the
United States Press Conference, February
26, 1958.

Representative
Kenneth B. Keating
(R-N.Y.) has accepted an invitation to
participate as a panelist in the forthcoming
1958 Law Day activities.
Keating, a native New Yorker, was born
May 18, 1900. He was graduated from the
University of Rochester with an A.B. degree in 1919 and matriculated to Harvard
Law School where he earned his L.L.B.
degree in 1923. Higher honors were bestowed upon the Congressman when in
1954, the University of Rochester awarded
him an Honorary L.L.D. degree.

* * *
"From the day I succeeded to the Presidency, I have been thinking about the needs
of an act of legislation to provide machinery to meet the emergency of a President's
disability. "
Harry S. Truman, former President of the
United States New York Times, June 24,
1957.

* * *
"To allow any doubt as to the constitutionality of legislation in this area is much
too hazardous to leave to chance.
The
only absolutely safe procedure is by means
of Constitutional amendment, the constitutionality of which would, of course, be
unquestioned. "
John W. Fulbright, U.S. Senator from Arkansas Statement, June 10, 1957.

* * *
"I am not married to any particular plan
but I think we should act, and act expeditiousl y. "
Emanuel Celler, U.S. Representative from
New York Remarks, April 1, 1957.

* * *
"History and common sense combined to
tell us that this problem should be solved
to protect our nation in time of future crisis."
Herbert Brownell, Jr., former U.S. Attorney
General Statement, April 1, 1957.

Representative Kenneth B. Keating
from the 38th District of New York.

Panel, Page 1
Three times in American history, a
President has been disabled to such an
extent that he could perform few if any of
his official duties.
The first instances occurred when President james A. Garfield was mortally wounded by an assassin's bullet and lay incapacitated for some ten weeks. The second
case of Presidential disability happened
during the Administration of Woodrow Wilson. Wilson, fighting to save the Treaty of
Versailles from a reluctant Senate, suffered
a paralytic stroke on October 2, 1919. He
was almost completely incapacitated from
that time until April 13, 1920 when he again
met with his cabinet. During the interrum,
a White House coterie apparently dominated
by Mrs. Wilson, assumed control of the
Presidential office.
The last occurrence of the "disability"
problem is well known to this generation
when in 1955, President Eisenhower suffered a heart attack that kept him away
from his desk for several months. No doubt
is expressed as to the possibility of this
occurring during a term of a future president. Consequently, it has become a problem of public concern.
A way to effectively resolve the present
uncertainty in this area and for future possibilities of occurrence, will be the discussion goal of G.W.'s 1958, Law Day
panelists.

* * *
"Mr. Speaker, the most important legal
question facing our country is; How can
we provide the Federal Government with
uninterrupted leadership in the event of
physical
disability of the President?"
Patrick J. \lillings, U.S. Representative
from California
Congressional
Record,
January 8, 1958.

* * *
"Mr. Speaker, the time for clarifying the
question of when a President is unable to
carry out his powers and duties is overdue."
(Continued to next column)

Kenneth B. Keating, U.S. Representative
from New York Congressional Record,
January 8, 1958.

* * *
"The problem remains with us, and it must
be solved. We cannot take the chance that
our past good luck in avoiding a serious
national crisis because of presidential
disability will hold out for all future time."
Styles Bridges, U.S. Senator from New
Hampshire Congressional Record, January
23, 1958.

* * *

Keating has been a practicing attorney
in Rochester since 1923 and is presently
a member of lIarris, Beach, Keating, Wilcox and Dale.
The New York solon served as a private and sergeant in World War I and as a
Colonel in World War II. Subsequently,
in 1948, he received his present status of
Brigadier General in the reserve. During
his military service, Keating received the
American, European and Asiatic Ribbons
with three battle stars, the Legion of Merit
with Oak Leaf Cluster and the Order of
the British Empire.
Keating was first elected to the 80th
Congress in November 1946, and has been
re-elected to each succeeding Congress.
He has been a member of the House Committee on the judiciary since 1946 and its
ranking Republican member since February,
1956. During the 83rd Congress he was
Chairman of the Antitrust Subcommittee
and also of the Subcommittee to Investigate the Department of justice.
In 1951, Keating was a member of the
States delegation to meet with representatives of the Consultative Assembly of the
Council of Europe. He also served as a
member of the United States delegation to
the Interparliamentary Union in Washington, D.C. (1953), Vienna, Austria (1954),
Helsinki, Finland (1955), Bangkok, Thialand (1956), and London, England (1957).
His organizational memberships include
the Rochester, New York State, and American Bar Associations; the American Legion;
the Veterans of Foreign Wars; the Reserve
officers' Association; Delta Upsilon; Phi
Beta Kappa; 33rd degree Mason; Orders of
the Moose; Elks; Eagles; and the Empire
State Society SAR.
A recognized leader in the fight for
better government, Congressman Keating
now has pending before the House judi-'
ciary Committee legislation designed to
clarify the Constitutional uncertainty about
what happens when an incumbent President suffers a serious disability.
Thus,
qualifying him as more than an able panelist for the topic of the day.
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Fraternity News
In the essence of fraternity relationships this comer will be devoted to the
listing of newly initiated legal aspirants
into their respective fraternities.

Left to right: Alfred A. Greenwood, Marketing Specialist, Sugar Division; Neil Brooks, Assistant General Counsel; Thomas J. Flavin, Judicial Officer; Secretary of Agriculture Ezra
T. Benson; Acting Dean of the Law School Louis H. Mayo; R. L. Farrington, General Counsel; Donald Campbell, Attorney, Appellate Litigation Unit; William]. Critchlow, Student
Associate Editor of the Law Review; Mitchell Cutler, Student Editor of the Law Review;
and Associate Professor Glen L. Weston, 'Faculty Editor-in-Chief of the Law Review.

Agriculture Secretary Benson
Receives Symposium Issue
A volume of the special symposium issue of the January issue of the George Washington
Law Review was presented recently to Secretary of Agriculture Ezra Taft Benson at an informal ceremony at the Department of Agriculture.
Acting Dean Mayo presented the issue to Secretary Benson on behalf of the faculty and
law review staff, dedicating the issue to the employees of the Department of Agriculture
because of the significant service that the
Department is rendering through its many
important programs of regulations
and
research.

IT'S NOT TOO

LATE
BUY YOUR

LAW DAY
TICKETS

NOW

Dean Mayo summed it up in his presentation speech, "It is our hope that this Symposium will serve as an aid and stimulus
to further study and analysis of the complex legal, economic and social problems
faced by our Nation and the World in endeavoring to assure an adequate and unintenupted flow of food and raw materials
with which to feed, clothe and satisfy the
wants of the peoples of the ..World."
The George Washington Law Review,
published five times yearly has been rendering services to the legal profession for
over twenty-five years exclusively in the
field of public or governmental law. Mitchell
S. Cutler is Editor-in-Chief and Professor
Glen E. Weston is the Faculty Editor.

PHI ALPHA DELTA - Victor Agmata,
Jr., Alan D. Akers, Raymond N. Baker,
Walter L. Baker, Lawrence H. Berul, Ed.
C. Bronnan, Stanley H. Cohen, Joseph A.
Cooke, Kelly O. Corley, George U. Crasanakis, John A. Diaz, John P. Diugrid,
Thomas G. Fanell, John G. Graham, David
W: Griffin, Florian H. J abas, Robert P.
Kalish, William F. Kemp, Culver S. Ladd,
Jr., Frank M. Mahon, Edward Manifeld,
Lawrence S. Margolis, Michael M. Meller,
Micheal Monis, Morris I. Pollack, Sheldon
F. Raizes, Thomas O. Ruppert, Jr., Charles
H. Schwartz, Royce W. Snyder, Wanington
G. Smith, John B. Sotak, Marshall W. Sutker,
William J. Sutten, Marvin Teplitz, David
'Teschner, Anthony C. Vance, Robert V.
Vickers, William F. Warden, Jr., Harold A.
Williamson, Franklin D. Wolffe, Charles J.
Yesson, and Faculty Initiate Prof. J. Reid
Hambrick.
PHI DELTA PHI -Tyler Abell, James
Campbell, Thomas Cassidy, Edward Conroy, Jr., Philip Gragan, Harry Grimes, Jr.,
Delmar' Kabrich, Jr., James Nathanson,
Robert Norris, John White and Harold
Woodworth.
DELTA THETA PHI - Lawton A. Burrows, Jr., Dale L. Carlisle, Nole S. Clifton,
Calton R. Croyle, Edmund P. Crump, John
L. De Zell, William K. Donaldson, Elvir
A. Fay, John A. F. Feldman, Robert W.
Cambino, Donald W. Graves, John R. Grinnell, James M. Hall, John P. Hazzard,
Marion F. Hersman, Hubert F. Howson,
Fred A. Kiere, .Stanley J. Leatherman,
John C. Leary, Sherman Leland, Paul S.
Lempio, Carl V.Lyon, James H. McNerny,
Charles J. Moeller, Herbert D. Monison,
Thomas F. Nelson, Walter E. Pavlick, Carl
P. Showalter, William H. Stanhagen, Thomas'
F. Smegal, Jr., Harrison M. Spence, Richard C. Steinmetz, Edward N. Stirewalt,
John K. Uilkema, Manley B. Wade, John
P. Weld,Paul H. Welch, Andrew P. Zimmer,
Wanen J. Adair, Jr., and Albert L. DePaul.

Movie Review
Rarely does the Amicus Curiae endorse
a commercial enterprise outside the realm
of Law School, but we feel that we must
extend ourselves to endorse the movie,
"Witness for the Prosecution".
This pieture not only has the attributes of an excellent mystery by Agatha Christie, but it
gives the Law Student a chance to absorb
the workings of an English criminal case
within the famed walls of "Old Bailey".
It's well. worth the price.

